BP Guardianship Audits

Best Practice:
Guardianship Audits
(Category: Financial Management & Case Processing, Goal #3 Op. Consistency)

Background

The Florida legislature, in response to the Guardianship Reform Committee's recommendations, passed
extensive revisions to the guardianship laws in 1989, which focused on more judicial supervision of
wards and mandated the involvement of Clerks' Offices. See FS 744.368 (“the clerk shall review each
initial and annual guardianship report”; “the clerk shall complete” reviews of the guardians’ reports;
“the clerk shall audit the verified inventory and the accountings”; “[t]he clerk shall advise the court of

the results of the audit”; and “[t]he clerk shall report to the court when a report is not timely filed.”).

Clerks have a responsibility to process guardianship cases with due care and, as such, it is important that
methods used, although they may vary by jurisdiction, are consistent with the intent of the legislation
and are affirmative/proactive in nature. This is particularly important, given the legislative intent of
chapter 744:

The Legislature finds that adjudicating a person totally incapacitated and in need of a guardian
deprives such person of all her or his civil and legal rights and that such deprivation may be
unnecessary. The Legislature further finds that it is desirable to make available the least restrictive
form of guardianship to assist persons who are only partially incapable of caring for their needs.
Recognizing that every individual has unique needs and differing abilities, the Legislature declares
that it is the purpose of this act to promote the public welfare by establishing a system that permits
incapacitated persons to participate as fully as possible in all decisions affecting them; that assists
such persons in meeting the essential requirements for their physical health and safety, in protecting
their rights, in managing their financial resources, and in developing or regaining their abilities to the
maximum extent possible; and that accomplishes these objectives through providing, in each case,
the form of assistance that least interferes with the legal capacity of a person to act in her or his own
behalf.

Through the efforts of the Florida Court Clerks and Comptrollers and the Legislative Committee,
the Florida legislature passed revisions to the guardianship laws in 2014, which allows Clerks’
Offices to be more proactive and involved with guardianships. The permissive statutes give
Clerks’ Offices tools to comprehensively audit guardianships and better advise the Court. See FS
744.368(5) (“If the clerk has reason to believe further review is appropriate, the clerk may
request and review records and documents that reasonably impact guardianship assets,
including, but not limited to, the beginning inventory balance and any fees charged to the
guardianship.”) The revision also codifies processes to obtain documents and records from
guardians and non-parties. See FS 744.368(6) and (7) and FS 744.3685.

Although best practices are designed to provide a framework for all Clerks’ offices, the reality is
that Clerks’ offices have varying resources and skills available to them. In some counties, the
Clerk’s office has accounting staff with both the training and the experience to perform high
level audits, detailed investigations, and be proactive in presenting orders in accordance with
their findings. Other Clerks’ offices only have the resources to have line staff trained in basic
bookkeeping to perform a more rudimentary review to catch the grossest abuses and report
apparent abuses to the judiciary. All Clerks want to prevent the wasting and dissipation of
guardianship assets whether through lack of knowledge or through malfeasance and want their
offices to provide the most service that can be provided within the limits of their resources.
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To promote an environment of oversight and monitoring, the legislature also passed several
reforms peripheral but related to the Clerks’ duties to audit and advise the court. See FS
744.474(21) (“A guardian may be removed for any of the following reasons...a bad faith failure
to submit guardianship reports during the audit pursuant to FS 744.368.); see FS
943.0585(4)(a)(8) (“The subject of a criminal history record sealed under s. 943.059, may not
lawfully deny or fail to acknowledge the arrests covered by the sealed record for those seeking
to be appointed as a guardian pursuant to FS 744.3125.”); see FS 744.3135(1) (“The court shall
require all guardians who are seeking appointment by the court, other than a corporate
guardian as described in FS 744.309(4) to undergo a level 2 background screening. On petition
by any interested person or on the court’s own motion, the court may waive the requirement of
a credit history investigation or a level 2 background screening, or both.”). The legislative
reforms stemmed from the practice of FCCC's best practices in several Clerks’ Offices.

744.102. Definitions
As used in this chapter, the term:

(2) “Audit” means a systematic review of financial and all other documents to ensure compliance with FS
744.368, rules of court, and local procedures using generally accepted accounting principles (GAAP). The
term includes various practices that meet professional standards, such as verifications, reviews of
substantiating papers and accounts, interviews, inspections, and investigations.

The momentum that started with the FCCC efforts in 2014, continued into the 2015 legislative
session. To further strengthen guardianship oversight and protection to persons under
guardianship, House Bill 5 — “Guardianship Proceedings” was signed into law and became
effective on July 1, 2015. This law calls for more transparency, independence and accountability
in court proceedings affecting persons under guardianships. Passage of this bill was another step
towards increasing protection of our most vulnerable citizens while enhancing public confidence
in the justice system. Changes with a direct impact on Clerks’ offices included the following: the
date for filing some guardianship plans changed requiring Clerks to update the due date in their
tickler system. See FS 744.367(1). Absent other provisions of Florida Guardianship Law, the court
must make a specific finding of fact stating why the person was selected as guardian in the
particular matter involved if the court does not use a rotation system for such appointments. As
a result, the Clerk should seek the courts direction on which professional guardians, if not all
registered guardians, to put on a conflict wheel, if the Clerk maintains a conflict wheel. See FS
744.312(4)(a). A court may not authorize any payment of the emergency temporary guardian’s
final fees or the final fees of his or her attorney until the final report is filed. See FS
744.3031(9)(b). For the first time, a civil guardianship statute has been directly linked by statute
to a criminal statute. See FS 744.359(1)-(4). For-profit corporate guardians must post and
maintain a blanket fiduciary bond or maintain a liability insurance policy with the Clerk that
covers any losses sustained by the guardianship of a least $250,000. See FS 744.309(7)(a)(1) and
(2).

To better protect persons under guardianship, the legislature also passed several reforms
peripheral but related to the Clerks’ duties to audit and advise. See FS 744.3031(2) (“Notice of
filing of the petition for appointment of an emergency temporary guardian and a hearing on the
petition must be services on the alleged incapacitated person and on the alleged incapacitated
person’s attorney at least 24 hours before the hearing is commenced...”); see FS 744.107(5) and
FS 744.1075(6) (“the court may appoint the office of criminal conflict and civil regional counsel
as monitor if the ward is indigent”); see FS 709.2109(3) (“If any person initiated judicial
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proceedings to determine...incapacity...power of attorney is suspended until the petition is
dismissed or withdrawn or the court enters an order...(unless) the agent names in the power of
attorney is the principal’s parent, spouse, child, or grandchild...”; see FS 744.108(9) (“The court
may determine that a request for compensation by the guardian, the guardian’s attorney, a
person employed by the guardian, and attorney appointed...or an attorney who has rendered
services to the ward, is reasonable without receiving expert testimony.”; see FS 744.312(4)(b)
and (5)) (“An emergency temporary guardian who is a professional guardians may not be
appointed as the permanent guardian of a ward unless one of the next of kin...or the ward
requests...the court may waive the limitations...the court must make specific findings of fact that
justify waiving the limitations...” and “the court may not give preference to the
appointment...based solely on the fact that such person was appointed...as an emergency
temporary guardian”); see FS 744.331(7) (“The fees of the examining committee shall be paid
upon court order as expert witness fees under FS 29.004(6).”

Recommendations

The Best Practices Committee on Guardianship appointed by the President of the Association of Florida
Court Clerks and Comptrollers recommends that the following guidelines be implemented by the Clerks
of the Circuit Court in the State of Florida in accordance and compliance with legal requirements set out
by the legislature in the Florida Statutes. The Best Practices Committee urges the 67 Clerks of the State

of Florida to consider adopting some, if not all, of the following best practices:

A. Communicate with all involved to ensure a concerted effort.
0 Establish communication among the various agencies.
0 Court
O Guardianship Associations
0 Probate and Guardianship Committee of local Bar Association
O Florida State Guardianship Association and local chapters
0 Law enforcement and Adult Protective Services

0 Coordinate and cooperate with the local Court to agree on a uniform set of procedures,
customs, and audit forms, and seek any necessary Guardianship Administrative Order from
Court.

0 It may be important to point out that the Clerks’ audit report, memos, and communications
is not ex-parte and that the Clerk is not a party to the guardianship proceeding. The Clerks
have a statutory duty to audit and advise the Court.

0 It may be important to discuss with various guardianship stakeholders:

0 The fact that the Clerk’s office is independent and objective; and independence and
objectivity are hallmarks of professional auditing and investigations.

0 The FCCC “best practices”/enhanced auditing model is an established, successful
and proven model in many counties.

0 Keys to successful auditing and investigating of guardianships are: locally performing
the audits and investigations, establishing a confidential and trusting but
independent relationship with the court, and being present in the community.

0 Contribute to local guardianship newsletters, local bar association newsletters, and other
communications for dissemination from the Clerk and Court to guardianship community.

B. Community Involvement
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1. Promote speaking engagements to local bar associations, Florida State Guardianship
Association and local chapter meetings, guardianship committees and other interested
community groups on audit requirements.

2. Utilize website for dissemination of information, and link to audit forms.

3. Make assistance available to potential pro se guardians in simplified guardianship matters.

4. Recommend establishment of local liaison committee with Court, professional guardians,
and Clerk's staff to develop training materials for a Handbook for Local Practices for
Guardians.

5. Engage local law enforcement, adult protective services, and child welfare agencies to
develop a network and processes for referrals.

6. Establish a dedicated hotline specializing in guardianship financial matters

C. Utilize Internal Resources
Resources available to perform the Clerk’s audit activities and the extent of audit activities that can
reasonably be performed vary by the size of the county. In some smaller counties, professional
audit staff may not be available; thus, all audits will be performed by Probate clerks. In larger
counties, the Clerk’s inspector general/internal audit staff may be performing much of the audit
work.

Involve Clerk's Inspector General / Internal Audit staff working side by side with Clerk's
Court/Probate staff to provide various degrees of audit scrutiny. The size of the organization,
number of open guardianships, and staffing levels available to conduct audits will vary significantly
by Clerk’s office. The various types of audits have been divided into level 1, level 2, and level 3 for
simplification of discussion. Audit functions do not need to divide audits into each type, but this is
used in some large counties. For example, in a large county using these classifications in 2013,
about 660 level 1 audits were done, 64 level 2 audits, and 2 level 3 audits were done. In another
smaller county, all documentation (receipts and cancelled checks) are required to accompany the
accountings. These audits are substantially equivalent to a level 3 audit. Each county must establish
its procedures to align with staffing while achieving a satisfactory level of fulfilling the Clerk’s audit
responsibilities.

O Level 1 Audit: Ordinarily consists of audit performed by IG/Internal Audit staff of the
guardianship reports (and supporting documentation), but may vary by county with some
counties providing this level of audit by probate staff. Some counties may consider adding
a more thorough review of selected cases either with a certain total value, or with
disbursements or income exceeding certain levels. In addition, this level audit includes
cases that were determined during the Desk Review to have discrepancies or concerns
requiring more detailed review. Additional review may entail a Level 2 or 3 Audit or
IG/Internal Audit providing guidance to Clerk’s Court/Probate staff or the court on
incremental steps to take to ensure reports are complete and accurate. The objective of
the level 1 audit is to determine whether all expenditures were for the benefit of the ward
or whether there is some misfeasance or malfeasance by the guardian.

0 Level 2 Audit: Consists of an IG/Internal Audit examination of the guardianship report, and
the attempted verification of selected questionable items. Limited inquiries and/or
requests for supporting documentation may be necessary to resolve issues.

0 Level 3 Audit: Consists of an IG/Internal Audit comprehensive examination and attempted
verification of all significant items pertinent to the guardianship report. Detailed review of
accounts and attendant transactions is common, which may include third party
confirmations as necessary.
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D. Conduct Desk Reviews and Audits

1.

First calculate whether the accounting period is correct and whether the accounting was
filed on time. An accounting, except for the very first accounting filed, always runs from the
first of a month through the end of a month. Some clerks may have administrative orders
that control whether accountings run on the fiscal year in which case the fiscal year ends in
the month the guardian’s letters were issued. The due date is 1 year and three months after
the beginning of the accounting period per statute, except for the very first accounting.

For the very first accounting, the beginning of the accounting period must be the date the
letters of guardianship were issued and the end of the accounting period is the end of the
month one year after the letters were signed.

If the guardian uses the wrong accounting period or files the accounting late, in the
comments note the correct due date and the correct accounting period on the audit.
Before beginning the audit, review the file for orders that pertain to the accounting to
determine whether the guardian has authority to make the expenditures shown on the
accounting.

Determine whether there seems to be adequate documentation to begin the Level | audit.

Perform a Level | audit

0 Determine whether there are carryover items or adjustments.

0 Trace the prior accounting’s ending balance to the current accounting’s beginning balance
and note whether these balances match.

o If this is the first accounting, trace the beginning balances with the inventory balance and
note whether these balances match.

O Review the account statements to be sure they are titled correctly, i.e., in the name of the
guardian in his/her capacity as guardian (not individually or not in ward’s name or some
other person’s name).

0 Check math and addition on all pages and summaries.

0 Trace ending asset balances to supporting documents provided by guardian.

0 Reconcile each asset independently.

0 Compare income items to the income in the inventory or the income in the prior
accounting.

0 Determine whether earnings are reasonable compared to the prior year, looking at rate of
return.

0 Trace income items to deposit slips or entries on a statement.

0 Determine that non-income cash receipts are separately identified on schedule C.

0 Compare expenditures to the expenditures on the prior year’s accounting.

0 Match the expenditures to orders approving the expenditures.

0 Match the expenditures to receipts or other document verifying the nature of the
expenditure.

0 Determine that non-expense cash disbursements are separately identified on schedule C.

O Review capital transactions for orders to buy, sell, exchange or abandon assets and note
any increases or decreases that are not part of a purchase, sale, exchange, etc., as being
improperly on schedule C.

0 If there is a bond, determine whether the premium has been paid.

0 Check for reasonableness and consistency with prior accounting or inventory.

0 Verify the guardian has signed the accounting, if this is something required of the clerk by
administrative order.
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0 Verify the guardian’s attorney, if any, has signed the accounting, if this is part of the clerks’
duties by administrative order.

0 Determine whether the guardian has reported on trust assets, if subject to guardian’s
control; see section below on Trust Assets.

0 Complete and sign the appropriate Clerk’s Review of Report form, which reflects whether
the report was filed on time, and what information the report provides. See attached
review sheet for accountings.

0 List any additional comments at the bottom of the audit form. E.g., “The beginning
balance does not match the ending balance of the prior accounting...” or “there are no
receipts verifying the following disbursements..., etc.

0 After docketing your audit, send the audit to the court or appropriate court staff person.

0 Go to a higher level review if there is some discrepancy, for example:

a. Missing entries for expected expenses, i.e. health insurance, property taxes
b. Gaps and missing entries for expected income, i.e. social security, rental income
7. Trust Assets in Guardianship Accountings

Section 744.3678(2)(a) provides that the annual accounting must include a full and correct

account of the receipts and disbursements of all of the ward’s property over which the

guardian has control ... [but does not include] any property or any trust of which the ward is

a beneficiary, but which is not under the control or administration of the guardian.” The

guardian is considered to have control if the guardian is trustee.

Section 744.441 (19) provides that “the court shall retain oversight of the assets transferred

to a trust, unless otherwise ordered by the court.” This refers to funds or property

transferred to the trust from the guardianship. If the court enters an order stating that the
court does not retain oversight of the assets, then these assets are not subject to accounting
and subsequent audit. When auditing an accounting under FS 744.3678(2), and there are
trust assets in the guardianship, determine whether there is an order that exempts the trust
assets from the control of the court, and, if so, do not note that trust assets were not
included in the accounting. If the trust is under the control of the court, then the assets
should be included or separately accounted for, unless there is a court order to the contrary.

If the trust is not under the control of the guardian, the assets should not be included on the

accounting or inventory. If guardianship assets transferred to the trust are under the

oversight of the court or if the clerk determines the trust is under the control or
administration of the guardian, the clerk should request the appropriate trust
documentation. If the guardian refuses to provide the documentation, the clerk should
report this to the court through the audit report or pursue through a subpoena, if
considered necessary. The clerk can provide the court with pertinent information or facts to
advise the court to and help the court determine whether or not the trust is under the
control or administration of the guardian.

8. For level 2 and 3 Audits:

0 Utilize third party verifications to independently validate and substantiate beginning
balances, income, disbursements, and capital transactions. FS 744.102

0 For initial beginning balances: determine if elements of exploitation of the elderly in FS
825.103 are identifiable FS 744.368(5); refer alleged criminal activity to the appropriate
law enforcement agency and notify the court.

0 Investigate using commercially and publically available information; inspect and observe
tangible assets such as collections, artwork, jewelry, and other furnishings. FS 744.102

0 Interview parties and non-parties. FS 744.102

0 Review guardianship and attorney fees for egregious and unreasonable charges; obtaining
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and advising the court of information that was not apparent to the court in the pleading
or hearing. FS 744.368(5)

0 Identify exceptions that adversely affect the guardianship and the guardianship assets

0 Suggest possible root-causes and attributions for audit findings, deficiencies, and
exceptions such as waiving of the background screening, consumer credit review, and
guardianship education classes and issues identified. FS 744.368(6) and (7)

0 Suggest recommendations to the court

0 Utilize process to obtain records from guardians; obtain records from non-parties using
subpoena. FS 744.368(6) and (7)

0 Level 3: Compliance type audit. Go through accountings, and using a risk-based approach,
select some that might warrant a level 3 audit. If necessary, obtain a court order informing
the guardian that “you’ve been selected” for a level 3 audit. Guardians must provide every
document needed to audit the accounting, including canceled checks, receipts, etc.

9. PETITIONS
Certain types of transactions including sale of real estate, sale of personal property, gifts,
home remodeling or repairs, fees, etc. require a court order prior to the transaction. These
requests are made to the court as petitions as needed. Under the normal audit process,
these would not ordinarily be audited until the annual accounting is filed. Thus, the
transaction would have already occurred and little can normally be done to adequately
safeguard the ward’s assets. The effectiveness of the audit process and assistance to the
court can be significantly enhanced by the Clerk auditing these petitions as they come in,
before the transaction occurs, with audit results provided to the court prior to the court
ruling on the petition. To facilitate establishment of this process, the Clerk should meet with
the applicable judge(s) and discuss this process. In general, it is expected that judges will
welcome this independent audit as a tool to help them make the appropriate decision.

In performing audits of the petitions, auditors should consider whether the transaction
appears to be in the best interest of the ward and whether reasonable prices are being
obtained for sales or purchases of property. The auditor should review supporting
documentation for the value of the asset as compared to the selling price for the asset that
was sold. For real estate, the best documentation is a professional appraisal by a licensed
appraiser. If that is not present, a competitive market analysis prepared by a realtor
represents some documentation, preferably along with a real estate agent’s listing in the
MLS. If none of these documents are present, there is an increased risk that the guardian
may have sold the property to an investor (or another individual which would not be an
arms-length transaction). Properties sold to investors are frequently sold at a significant
discount (30-50%) of the market value. The sale of vehicles should be supported by a value
in the Kelly Blue Book or the NADA guide, which includes the odometer reading. If the value
is not supported, the auditor should review the values and inquire or investigate the
circumstances of the sale. While determination of the values of the sales of other assets
may be more difficult, the presence of some type of appraisal/valuation by an independent
party can enhance assurance that a reasonable value was obtained in the sale.

E. Utilize a statewide fee schedule for Guardianship Audits

1. Determine whether accountings will be accepted without a fee, and if so how the issue of
auditing without payment will be addressed with the court — local policy.
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2. Determine whether fees will be assessed and audits conducted on simplified accountings-
local policy.

3. Determine whether fees will be assessed and audits conducted on VA accountings — local
policy.

4. Determine whether fees will be assessed on amended accountings or inventories — look at
statutes for this.

5. Address the waiver of audit fees with judiciary, as statute authorizes audit fees to be waived
by court order. FS 744.3678(4)

6. Determine method for assessing and collecting professional guardian handling fee of $7.50,
see FS 744.3135(1), and whether this should be tracked when auditing accountings or
reviewing plans.

F. Restrict electronic access to probate images pursuant to FSC Order AOSC14-19
1. Attorneys of record and attorneys for other interested parties
2. Distinguish access to accountings and plans from that of other non-confidential documents
3. Court personnel

G. Utilize e-mail to communicate between the Clerk's staff and the local Court's staff regarding
audits

H. Establish an automated or manual system for reminders of statutory time frames. Whether
the system is automated or manual, the clerk is required to report filing deficiencies to the
court. FS 744.368(4).

1. Establish the due date for initial reports (inventory or initial plan), which are due 60 days

from the date letters are issued. FS 744.365

2. Establish the due date for annual reports (annual plan or accounting)

a. The statute defaults filing for annual plans on a fiscal-year basis. Using a fiscal year, the
first annual plan is due on the 1st day of the 16th month after the letters are issued. A
new report is due 90 to 60 days before the end of the report year.

b. The statute defaults filing for accountings on a calendar basis. The first accounting is due
on April 1st of the following year. Consider local policy, for instance some counties set
the accounting years on a fiscal basis, rather than a calendar basis to spread the clerk’s
auditing and reporting responsibilities over the year, rather than all being due at once.

c. The court can order the annual plans due on a calendar-year basis and can order
accountings due on a fiscal-year basis.

d. Establish a system for annual reminders on annual plans and accountings. Clerks have
been sued for failing to send reminders to the court for the non-filing of accountings, so
establishing reminders is an important protection for clerks’ offices.

3. Establish a system of reporting past-due filings to the court. Bar forms are available for this
purpose, or a clerk can create customized forms.

I. Simplified Accountings

1. Clerks’ offices must determine whether to audit simplified accountings and assess a fee for
those audits.

2. The auditing of simplified accountings differs from county to county. If the clerk is directed
to audit simplified accounting per local order, charge the fee that would be charged for
auditing a regular accounting. FS 744.3679

3. Note whether the guardian filed the original or a certified copy of the year-end statement of
the ward's account from the financial institution, FS 744.3679(1)(a). A certified copy is
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defined as a copy that has been certified by the same financial institution as a true and
correct copy of the original statement. Decide if original bank statements filed with a
simplified accounting are part of the court file or are subject to return. A year-end
statement is defined as a statement ending at the end of the fiscal year which is being
reported and which contains all transactions for that fiscal year. If there is no single
statement that covers all the transactions for the fiscal year, then the guardian must provide
all of the statements for the fiscal year in question. An end-of-the-month statement for the
last month of the year is not a “year-end” statement.

4. Clerks can report whether the accounting qualifies as simplified, for example if assets are
not in a restricted account, or there are disbursements other than interest or bank fees If at
any time during any accounting period the estate no longer qualifies for a simplified
accounting, the guardian shall file a full accounting as required by FS 744.3678.

J.  Expenditures

1. Guardians have the power pursuant to FS 744.444(8) to pay for reasonable living expenses
for the ward. Pursuant to this power, guardians who are required to make such payments
may be required to file a budget on an annual basis setting forth the monthly living
expenses of the ward. Though any budget requirement would have to be enforced by the
court, Clerks may consider recommending a budget to the Court when disbursements
appear to be high in light of the ward’s income and assets or when expenses seem
imprudent.

2. Clerks can report whether expenditures are not either authorized by court order or cannot
be categorized as reasonable living expenses or unauthorized gifts.

3. Expenditures that are not categorized as reasonable living expenses must have court
approval pursuant to FS 744.441. The guardian shall follow the procedures set forth in FS
744.447, and Fla. Probate R. 5.630, unless there is an emergency, in which case the expense
may be ratified by the court.

4. See attached examples of items that may be questionable.

K. Inventory
The objective of the inventory is to verify the statements on the inventory and to provide a
clear report to the court so that any non-compliance is obvious. For that reason set up any
report so that the only “NO”s on the audit are for non-compliance. Keep in mind that audits
are to be conducted in accordance with Generally Accepted Accounting Principles (GAAP) FS
744.102(2).
1. To make auditing easier, make a copy of the inventory, so that you can track each item and
make notes on the inventory so that the audit form can be easily completed.
2. Audit the inventory for:
e Real property listed by legal description and there is some verification of value.
e Tangible personal property is adequately described and its location is shown.
e For cash assets, the institution name, amount, account number and account type.
e Cash assets that are not on deposit are adequately described and location shown.
e Securities and other investments are adequately described and location shown.
e States whether there is or is not a safety deposit box, if none, mark NA.
o If there is a safety box, whether an inventory has been filed; if none put NA.
o0 Note if service was made to ward of the inventory, and whether anything was
removed without court order.
0 Clerk has no duty to verify the contents of the safe deposit box.
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e Periodic income is listed with amount, type, source, and how often paid.
o If verified by documentation.

e Whether ward is beneficiary of any trusts. FS 744.365(3)(a).
o If verified by documentation.

¢ Verify that mathematical calculations are correct (by spreadsheet)
0 Reportinaccurate calculations.

3. Also review for these if local policy (like admin order) dictates:

e Whether the assets on the inventory match those listed on the petition

e The posting of the bond, if bond ordered, if local policy for clerk to point this out
¢ The filing of the depository receipt, if a depository has been appointed

e The guardian has signed the inventory

e The guardian’s attorney has signed

e Whether a will has been located, the date and any death instructions

4. Refer to attached examples of what auditors might consider looking for when reviewing
inventories.

5. Complete the audit form. Make notes about non-compliant matters and other matters that
may be of interest to the court at the bottom of the audit form. E.g. “The clerk is unable to
properly audit the inventory for the following reasons...” or “The assets listed in the
guardianship petition do not agree with those listed in the inventory, etc. Do not show asset
values on the review form. A copy of the auditor’s marked up copy of the inventory can be
furnished to the attorney’s office or to the guardian, if they request information about how
the inventory was audited.

6. Sign and date the review or audit form.

7. Distribute the audit form to the court staff designated to receive the audit.

8. Audits are not confidential. Do not put bank account numbers or other financial information
on the audit.

9. Auditor must report the results of the audit within 90 days after the report is filed, FS
744.368(3).

Returning Supporting Documents. Upon court approval of each initial or annual accounting, the
Clerk shall return all supporting receipts to the guardian or to the attorney for the guardian
unless otherwise ordered by the court. Copies of bank statements or financial statements of any
kind, however, shall be retained in the court file. Look for statute. If it impacts audit finding,
consider keeping it in the court file. If not, consider returning the document. If documents are e-
filed, these documents can be retained.

. Initial Plan Review

Clerks are is required to review initial plans when filed. FS 744.368. The requirements for the
plan are contained in FS 744.363. Initial plans are filed for adult and minor wards, but are on
different bar forms.

Audit each initial plan for

Medical, mental health or personal care to be provided to the ward.

Social and personal services to be provided to the ward.

The place and kind of residential setting best suited for the ward’s needs.

Health and accident insurance and any other private or government benefits to meet any part of

the ward’s medical or mental health costs.

= Any physical and mental examinations needed to determine the ward’s medical and mental
health treatment needs.
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e The plan is signed by the guardian
e The plan is signed by the attorney, if there is one

The plan must also show whether the ward has been consulted with regard to the plan and it must
not restrict the physical liberty of the ward any more than reasonably necessary — if these items are not
addressed, note this on the review form. The audit is due within 30 days from the filing of the plan.

N. Annual Plan Review
The clerk is required to review an annual plan when filed. FS 744.368. The requirements for the plan are
contained in section 744.3675.

Plans for adults and minors differ somewhat, so have a separate review form for each case type. The
review for adult plans is the same for guardianships and guardian advocacies.
Audit each adult annual plan for
e The medical and mental health care provided and to be provided to the ward
e The residence of the ward, past, present, ideal, and plans to achieve the ideal
e Report of physician’s exam no more than 90 days before the beginning of the plan period
e Information, including personal and social services to ward, on the ward’s social skills
e Information about whether ward is capable of having any rights restored
e Whether plan has been reviewed with ward
e The planis signed by the guardian
e The plan is signed by the attorney, if there is one

The physician’s report is a Florida Bar form, but a letter or other document signed by a doctor is
sufficient, if it meets the time requirements and if it contains an evaluation of the ward’s condition and
a statement of the current level of the capacity of the ward, FS 744.3675(1)(b).

When reviewing annual plans for guardian advocates, the guardian may attach a habilitation plan that
contains the information required by the plan. This unsigned document may be sufficient for a
physician’s plan depending if authorized by the judiciary in an administrative order or court memo, but if
an annual plan, which must be signed by the guardian, the questions regarding whether the guardian
plans to seek restoration and whether the guardian has reviewed the plan with the ward must still be
addressed.

0. Minor Annual Plans
Historically, a minor was not required to file a plan unless ordered by the court. Fla. Prob. R. 5.555
(2005). Effective July 1, 2006, the Guardianship Code was amended to distinguish between plans of
adults and plans of minors and set forth the requirements for a plan on a minor. FS 744.3675. Rule 5.555
now reads that the guardian shall file an initial and annual guardianship plan as required by law. Fla.
Prob. R. 5.555(e)(2).
Check to see if the plan includes:
a. Minor’s residence address at time filing the plan.
b. Name and address of each place the minor lived during the preceding year.
c. Information concerning the medical and mental health conditions and treatment and
rehabilitation needs of the minor, including:
1. Aresume of any professional medical treatment given to the minor during the
preceding year.
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2. Areport from the physician who examined the minor no more than 180 days before the
beginning of the applicable reporting period that contains an evaluation of the minor's
physical and mental conditions.

3. The plan for providing medical services in the coming year.

d. Information concerning the education of the minor, including:

1. Asummary of the school progress report.

2. The social development of the minor, including a statement of how well the minor
communicates and maintains interpersonal relationships.

3. The social needs of the minor.

Consider using these templates to document the Clerk’s audit.

INSTRUCTIONS FOR SAMPLE ACCOUNTING AUDIT FORM
These instructions are designed to provide guidance in those areas of the audit form where the question
or the issue represented by the question needs further explanation. This is not meant to provide
instructions as to every question on the form.

The form is established to be a guide in conducting a level 1 audit. This can be used as a basis for a Level
2 audit, if additional receipts, invoices, or other documentation are requested. The form is designed to
allow the auditor to identify all discrepancies for each section of the form. When noting discrepancies, it
is important to quantify the discrepancy, in terms of amounts, calendar days or seriousness of other
potential losses to the ward, as appropriate. Clearly describing the discrepancy allows that the Court or
their representatives to quickly assess the magnitude and significance of the issue.

Summary Page

Is there any trust where the ward is a beneficiary and the guardian is trustee or the guardian is the
defacto trustee?

Trusts involve different scenarios, and the specific situation dictates information that the Court/Clerk’s
Office needs in order to evaluate whether the ward and/or the ward’s interests are being protected. The
scenarios are:

1) The ward is beneficiary and the guardian is trustee. Under this scenario, annual accountings are
required for the trust, unless the court has entered an order to the contrary.

2) Monies from the guardianship are put into the trust (but the guardian is not trustee). Bank
statements should be required to be submitted along with the annual accountings. Require same bank
statements for the same period as the annual accounting.

3) The trust existed before the guardianship, the guardian is not trustee, and no monies from the
guardianship have been put into the trust. Under this scenario, no information is required regarding the
trust, unless the court determines that the trust is subject to the oversight of the court, in which case
there should be a trust accounting.

4) If the guardian is administering the trust and the ward has power to direct the trustee, then, if the
guardian is also the guardian of the property, the guardian now has the power to make those financial
decisions and is therefore subject to account for those trust assets.

Income: Schedule A

The purpose of this section is to determine whether all income is listed and accounted for properly.
Therefore, the auditor should ensure all months’ income of each relevant type are included, looking for
missing months, keeping in mind that at the beginning of the year payments can be made late or early,
and to check with a previous year’s accounting to account for any missing payments. The auditor should
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also review to determine that income that would normally be expected for a ward in this situation is
being received and included in the guardianship, such as social security.

Disbursements: Schedule B

If Attorney’s or Guardian’s fees & costs are listed, is there a court order?

As a part of reviewing questionable disbursements, fees for guardians and attorneys should be
reviewed. Items to consider are:

Guardian’s Fees:

-Are hourly rates in accordance with that prescribed by the Circuit?

-Are fees itemized noting each specific task performed along with the related time?

-Do times charged for the specific tasks appear reasonable?

-If assistants appear to be used by the guardian, are lower rates charged for assistant activities?

Attorney Fees:

-Are attorney fees itemized with specific times for specific activities?
-Are specific activities adequately described?

-Is paralegal work billed at a lower rate?

-Are attorney activities appropriate to be performed by an attorney?
-Is the hourly attorney rate generally in line with the market?

Questionable Disbursements

The overriding criterion is whether a disbursement is of benefit to the ward. To the extent there is not
enough information to determine whether the expenditure benefits the ward, the auditor should
consider requesting more information and/or documentation. In addition to guardian and professional
fees, if there are cash withdrawals or credit card purchases that are significant, receipts may need to be
reviewed. Also consider payment of expenses to/for other family members, such as meals, groceries,
etc. If several members live in the same household, relevant living expenses should be pro-rated among
the members.

Gains/Losses: Schedule C

The sale of assets including but not limited to real estate, vehicles, household furniture, coin collections,
etc. require a court order. The auditor should review supporting documentation for the value of the
asset as compared to the selling price for the asset that was sold. For real estate, the best
documentation is a professional appraisal by a licensed appraiser. If that is not present, a competitive
market analysis prepared by a realtor represents some documentation, preferably along with a real
estate agent’s listing in the MLS. If none of these documents are present, there is an increased risk that
the guardian may have sold the property to an investor (or another individual which would not be an
arms-length transaction). Properties sold to investors are frequently sold at a significant discount (30-
50%) of the market value. In these situations the auditor should consider reviewing the property
appraiser’s website, official records to determine value from doc stamps paid, or use a commercial
website like www.redfin.com, to determine who purchased the property and any subsequent resales at
a much higher value.

The sale of vehicles should be supported by a value in the Kelly Blue Book or the NADA guide, which
included the odometer reading. If the value is not supported, the auditor should review the values and
inquire or investigate the circumstances of the sale.
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While determination of the values of the sales of other assets may be more difficult, the presence of
some type of appraisal/valuation by an independent party can enhance assurance that a reasonable
value was obtained in the sale.

Regarding the sale or valuation of stocks, the auditor should review the accounting for three possible
scenarios. The first is that expenses are buried in gains or losses rather than being identified as a
disbursement. This can occur with financial advisor fees, attorney fees, and brokerage fees. To detect
this situation, stock transaction statements should be reviewed and compared to the amounts reported
on the annual accounting. The second scenario involves churning of the brokerage accounts. Churning
occurs when a broker engages in excessive trading of stocks far beyond what is necessary for the
fulfillment of the portfolio objectives. This is done by the broker for the purpose of generating more
commissions. Generally, investments of a ward are meant to be long-term in nature. If stocks are bought
and sold within a few months, the auditor should question as to why this is done. The third scenario
involves investment into stocks that may not be appropriate for the ward’s circumstances in the
guardianship. As a general principle in fiduciary investment responsibilities, the first goal should be
preservation of principle. This means that risky or highly volatile stocks should be avoided entirely or
otherwise be a small portion of the asset allocation. Volatility is controlled to a large extent by
diversification. Stocks should be held in mutual funds or in different industries. Stocks that tend to be
volatile are penny stocks (stocks below $5 per share in value), technology stocks, and airline stocks.

Personal Property Assets: Schedule D
For a discussion of sales of personal property, see Section above.

P. See Separate Exhibit for Sample Review Forms and Sample Orders
1. Clerk’s Review of Initial Guardianship Plan

2. Clerk’s Review of Annual Guardianship Plan

3. Clerk’s Review of Annual Minor Guardianship Plan

4. Clerk’s Audit of Initial Verified Inventory

5. Clerk’s Audit of Annual Accounting

6. Clerk’s Audit of Simplified Accounting

7. Clerk’s Audit of under 65 Trust Accounting (Special Needs Trust)
8. Order to File Required Documents and to Show Cause
9. Guardianship Audit for Discharge

10. Order Disapproving Annual Guardianship Report

11. Order Disapproving Initial Guardianship Report

12. Order Disapproving Simplified Guardianship Report
13. Order to File Required Documents

14. Order to File Documents for Discharge

15. Guardianship - Dates to Remember
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